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 1.  TIME:  9:00   CASE#: MSC11-00011 
CASE NAME: DEAN VS. HINCHMAN 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY CHRISTINE DEAN, JAMES DEAN 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to November 06, 2019, 9:00 a.m., in Department 21. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF DESIGN-IMMUNITY 
AFFIRMATIVE DEFENSE  /  FILED BY MEGAN BEACH 
* TENTATIVE RULING: * 
 
As previously ordered, the hearing is continued to November 6, 2019, at 9:00 a.m., 
in Department 21. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01265 
CASE NAME: CARPENTER  VS.  EAST BAY REGIONAL PARK DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary judgment is denied.  Defendant’s motion for summary 
adjudication is granted as to plaintiff’s first cause of action. 

Background 

Plaintiffs are property owners in the City of Lafayette.  (Facts 20-21.)  Their properties lie 
south and downhill from the Lafayette Ridge Trail, a multiuse trail and fire road in Briones 
Regional Park.  (Facts 16, 76.)  They allege that their properties were damaged by flooding and 
excessive mud deposits when the creek channel behind their homes filled with water, became 
obstructed, and breached the banks onto their properties on the evening of January 10, 2017.  
(Facts 128-129.)  They contend this damage was caused by defendant, East Bay Regional Park 
District because defendant owns and operates the Lafayette Ridge Trail.  (Second Amended 
Complaint, ¶7-9.)   

Parties agree that the Lafayette Ridge Trail suffered two landslides (also referred to as 
“mudflows” of “MF1” and “MF2”), the second of which was larger, and occurred on February 14, 
2017.  (Facts 48, 56-57.)   

Plaintiffs brought suit against defendant and on October 19, 2017, filed their Second 
Amended Complaint for (1) Dangerous Condition of Public Property – Government Code § 835, 
(2) Trespass, (3) Nuisance, and (4) Inverse condemnation.   
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Defendant has moved for summary judgment on the following grounds  

(1) Plaintiffs cannot show proximate cause; 

(2) Defendant is immune pursuant to Government Code §831.25; 

and  

(3) The “mere ownership” of open land cannot constitute a taking.   

(Notice of Motion 2:2-12.)   

In the alternative, defendant moves for summary adjudication on six issues: 

Issue 1: Regarding their first cause of action for dangerous condition of public property, 
plaintiffs lack proof of three elements: proximate cause, reasonably foreseeable risk, and 
actual or constructive notice.  

Issue 2: Regarding their second cause of action for trespass, plaintiffs lack proof of two 
elements: entry onto plaintiffs’ properties and causation.  

Issue 3: Regarding their third cause of action for nuisance, plaintiffs lack proof of three 
elements: a harmful, indecent, or offensive condition, interference with plaintiffs’ use or 
enjoyment of their land; and causation.   

Issue 4: Government Code §831.25 provides EBRPD with immunity as to plaintiffs’ 
causes of action for trespass, nuisance and dangerous condition of public property.   

Issue 5: Regarding their fourth cause of action for inverse condemnation, plaintiffs 
cannot show defendant improved its property sufficient to support a taking.  

Issue 6: Regarding their fourth cause of action for inverse condemnation, plaintiffs 
cannot show “legal causation.” 

(Notice of Motion 2:2:16-3:17.) 

In support of the motion, defendant submitted a declaration by professional geologist and 
certified engineering geologist, Sadek Derrega, who opines, in sum, that the cause of the 
plaintiffs’ damages was the buildup of debris in the creek channel, which likely became lodged 
behind trees and the wooden crossbars installed across the creek behind plaintiffs’ houses.  
(Decl. of Sadek Derrega, 8:21-9:5.)  Mr. Derrega offers the opinions that, inter alia: the mudflow 
from the landslides never left the boundaries of Briones Regional Park, that the natural contours 
of the land create a drainage basin which flows into the creek behind plaintiffs’ properties, and 
that the illegal dumping of third parties in the area above plaintiffs’ properties contributed to the 
dam in the creek behind plaintiffs’ houses, which caused their damages.  (Facts 17-18, 37-40, 
58, 62). 

Defendant requests judicial notice of Exhibits A (plaintiffs’ second amended complaint) and E 
(a purported report by FEMA) in defendant’s compendium of exhibits. 

In opposition to the motion, plaintiffs filed a declaration from geotechnical engineer, Phillip 
Gregory.  Mr. Gregory has thirty-five years of professional geotechnical engineering experience, 
including experience managing more than 200 public works geotechnical investigation and geo-
design projects for ten separate agencies.  (Decl. of Phillip Gregory, ¶ 2.)  He has a master’s 
degree from UC Berkeley in civil engineering (geotechnical).  (Id.)  Mr. Gregory opines that the 
construction of the Briones Regional Trial did contribute to the damages here.  (Gregory Decl., 
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¶ 6.)  He explains the causal connection as one in which the mudflow from the first landslide 
“increased viscosity of the flow in the creek channel,” which transported heavy debris 
downstream, leading to the damming of the creek and ultimately, to damage of plaintiffs’ 
properties.  (Gregory Decl., ¶ 7.)   

Analysis 

A party moving for summary judgment bears the burden of persuasion that there is no genuine 
issue of material fact and that he is entitled to judgment as a matter of law.  (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 845.)  There is a genuine issue of material fact if, and only 
if, the evidence would allow a reasonable trier of fact to find the underlying fact in favor of the 
party opposing the motion in accordance with the applicable standard of proof.  (Id.)  Initially, 
the moving party bears a burden of production to make a prima facie showing of the 
nonexistence of any genuine issue of material fact.  (Id.)  If the moving party carries this burden 
of production, the opposing party must then produce evidence to make a prima facie showing of 
the existence of a genuine issue of material fact. (Id.)  How each party may carry the burden of 
persuasion and/or production depends on which would bear what burden of proof at trial.  (Id.)   

In ruling on a motion for summary judgment or summary adjudication, the court must “consider 
all of the evidence” and all of the “inferences” reasonably drawn therefrom (CCP § 437c(c)) and 
must view the evidence and inferences “in the light most favorable to the opposing party.”  
(Aguilar, supra, 25 Cal.4th at 843.) 

The evidence presented on a motion for summary judgment is not weighed and one declaration 
may effectively controvert a dozen to the contrary.  (Mann v. Cracchiolo (1985) 38 Cal.3d 18, 
39, overruled on other grounds by Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536, 
543.)  A court cannot disregard an opinion provided by an expert who would be qualified to 
testify at trial.  (Id.) 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the Motion for Summary Judgment.  (See CCP § 437c(q).)  The Court does not find the 
declarations of the plaintiffs to be material in the determination of the motion.   

The evidentiary standard applied to a defendant’s opening declarations is significantly stricter 
than that applied to a plaintiff’s opposition declarations.  (Powell v. Kleinman (2007) 151 
Cal.App.4th 112, 125-126.)  Defendant’s objections nos. 9-17 and 19-26 to the declaration of 
Phillip Gregory are overruled.  The matter objected to in no. 18 is immaterial. 

Causation 

Causation is generally a question of fact for the jury.  (See, e.g., Hoyem v. Manhattan Beach 
City Sch. Dist. (1978) 22 Cal.3d 508, 520; Nichols v. Keller (1993) 15 Cal.App.4th 1672, 1687.)  
It is only appropriate to grant summary judgment on the issue of causation if “only one 
reasonable conclusion could be drawn” from the facts adduced. (See e.g., Koepke v. Loo (1993) 
18 Cal.App.4th 1444, 1450.) 

Defendant argues that plaintiffs cannot introduce any admissible evidence of causation.  
(Defendant’s Memorandum of Points and Authorities, 13:10-15:13.)  Specifically, that plaintiffs 
cannot prove when the slide actually occurred, or “rebut” the possibility that the slide might have 
occurred after the flood incident.  (Ibid. 14:11-20.)  Defendant argues that because Mr. Derrega 
has offered an opinion that the landslide remained (and still remains) on park property, and that 
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the inorganic debris dumped by third parties was the cause of plaintiffs’ damages, summary 
judgment on lack of causation is warranted.  (Ibid. 14:21-25.) 

In support of its argument that the Court may grant summary judgment for lack of causation, 
defendant cites Goebel v. City of Santa Barbara (2001) 92 Cal.App.4th 549, which dealt with 
causation in the context of inverse condemnation.  In Goebel, the trial court’s finding followed a 
directed verdict after the close of evidence.  (Id. at 555.)  In that case, the appellate court noted, 
“the trial court was the sole judge of the experts’ credibility and found their testimony to be more 
persuasive than the contrary testimony of the [plaintiffs’] expert.”  The appellate court was 
required to defer to the trial court’s finding of a historic fact—that water from the City’s broken 
water main was not a substantial cause of plaintiffs’ damages.  (Id. at 556.)   

The Court declines to make such a finding in this context as such finding would amount to 
impermissibly weighing the evidence submitted by the parties.   

The motion is denied as to causation. 

“Mere Ownership” of Land 

Defendant cites Wildensten v. East Bay Regional Park Dist., (1991) 231 CalApp.3d 976 for the 
principle that “mere ownership of undeveloped land, without more, cannot form the basis for an 
inverse condemnation claim.”  (Id. at 980.)  There, the appellate court sustained a demurrer to a 
complaint for inverse condemnation based on the lack of improvements by defendant.  The 
court stated, “[a]ll the District has done is purchase undeveloped land containing natural 
landslides and left it undeveloped. It did not undertake any project to improve the land, such as 
grading or other excavations, which exacerbated the landslide conditions and thus caused harm 
to [plaintiff’s] adjacent property.”  (Id. at 981, emphasis added.)  As plaintiffs point out in their 
opposition, that case distinguished circumstances like those present here, where the defendant 
maintains the road by way of grading.  (Fact 77.) 

The declaration by Mr. Gregory indicates that he is amply qualified to opine on the issue of 
causation of landslides.  His opinion that the “debris flow material” was generated by the failure 
of the Briones Regional Trial at the location of the first landslide, and eventually led to the 
damages suffered by plaintiffs, presents a triable issue of fact.  

The motion is denied as to the “mere ownership of land” basis. 

Immunity 

Government Code § 831.25 states, in relevant part: 

(a) Neither a public entity nor a public employee is liable for any damage or injury to 
property, or for emotional distress unless the plaintiff has suffered substantial 
physical injury, off the public entity’s property caused by land failure of any unimproved 
public property if the land failure was caused by a natural condition of the unimproved 
public property. 

(b) For the purposes of this section, a natural condition exists and property shall be 
deemed unimproved notwithstanding the intervention of minor improvements made for 
the preservation or prudent management of the property in its unimproved state that did 
not contribute to the land failure. 
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(c) As used in this section, “land failure” means any movement of land, including 
a landslide, mudslide, creep, subsidence, and any other gradual or rapid movement 
of land. 

(Gov. Code, § 831.25, emphasis added.) 

Here, the Lafayette Ridge Trail is not unimproved for the purposes of Government Code § 
831.25 because the trail is weeded and graded by defendant, as discussed above.  Further, 
plaintiffs contend that it was the improvements that caused their damages, not the natural 
condition of the property.  Government Code § 831.25 does not apply. 

MSA Issue 1 (dangerous condition of public property) 

1) Causation 

Defendant argues plaintiffs cannot show a triable issue of material fact as to causation in the 
first cause of action.  Causation has been discussed above.  Plaintiffs have met their burden as 
to this element. 

2) Reasonably foreseeable risk 

Defendant argues plaintiffs cannot show that there was a reasonably foreseeable risk because 
the properties did not share a boundary with the park and because there is no evidence of prior 
flooding incidents.  (Defendant’s Memorandum of Points and Authorities, 16:7-14.)   

The undisputed facts show that plaintiffs’ properties are located downhill from the 
landslide location, in a natural drainage basin flowing behind plaintiffs’ houses, (Fact 17), 
and that defendant considered drainage when undertaking the maintenance and grading 
work it performed (Fact 83).  These facts create, at a minimum, a triable issue of fact 
as to foreseeability. 

3) Notice 

Defendant argues plaintiffs cannot show that it had notice of a dangerous condition here.   

“Government Code section 835 provides, so far as here pertinent, that in order to charge a 
public entity with liability for injuries caused by a dangerous condition of public property, the 
plaintiff must prove, in addition to proximate cause and foreseeability of the risk, that the 
dangerous condition was created by the public entity or that the public entity “had actual or 
constructive notice of the dangerous condition . . . sufficient time prior to the injury to have taken 
measures to protect against the dangerous condition.”  (Briggs v. State of California (1971) 
14 Cal.App.3d 489, 494.) 

Plaintiffs do not produce any evidence that the road itself was a dangerous condition created by 
the defendant, nor do they produce any evidence that the defendant knew about the landslide.  
Indeed, for plaintiffs to show causation, the landslide cannot have existed for very long prior to 
the flooding event at issue here.  Plaintiffs argue that defendant owned the property for 36 years 
(Fact 8), and set forth facts related to the annual grading of the trail (Plaintiffs’ Response to 
Defendant’s Separate Statement, Facts 76-85).  However, plaintiffs do not set forth any 
evidence of negligent or wrongful conduct of any park employee, or any evidence that defendant 
had notice of the slide / dangerous condition for a long enough time to have protected against it.  
(See CACI 1100.) 
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Plaintiffs have failed to meet their burden of production to show a triable issue of material fact as 
to notice.  The motion for summary adjudication is granted as it relates to the first cause of 
action. 

MSA Issue 2 (trespass) 

(grounds not separately set forth in the motion) 

MSA Issue 3 (nuisance) 

(grounds not separately set forth in the motion) 

MSA Issue 4 (Government Code § 831.25 immunity) 

(discussed above) 

MSA Issue 5 (inverse condemnation / improvement of property) 

(discussed above) 

MSA Issue 6 (causation specific to inverse condemnation) 

(discussed above) 

Request for Judicial Notice 

Defendant requests judicial notice pursuant to Evidence Code §§ 450 and 452(d), (g), and (h).   

The request is granted with regard to plaintiffs’ second amended complaint, filed on October 19, 
2017.   

The Court declines notice of Exhibit E in defendant’s compendium of exhibits.  The document is 
hearsay and has not been properly authenticated.  However, for the purposes of this motion, 
the Court takes notice that during the period January 03, 2017 - January 12, 2017, Contra Costa 
County was experiencing extreme rain and flood conditions. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01505 
CASE NAME: ALLEN VS. THE MILO FOUNDATION 
HEARING ON PETITION TO APPROVE COMPROMISE OF DISPUTED CLAIM 
FILED BY VICTORIA ALLEN 
* TENTATIVE RULING: * 
 
The Petition to Approve Compromise of the Disputed Claim is granted, and the Order has been 
signed by the Court. 
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 5.  TIME:  9:00   CASE#: MSC17-02065 
CASE NAME: SIMONE VS. ESTATE OF LEON J. DWULET, JR. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Dropped at request of moving party. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02065 
CASE NAME: SIMONE VS. ESTATE OF LEON J. DWULET, JR. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Dropped at request of moving party. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00861 
CASE NAME: GRIFFIN VS. ESSEX PROPERTY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JOHN GRIFFIN 
* TENTATIVE RULING: * 
 
Vacated at request of moving party. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01057 
CASE NAME: EAST & WEST VS. SAHARA AFGHANI 
HEARING ON OSC RE: MOTION FOR CONTINUANCE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated, per stipulation and order signed on October 22, 2019. 

 

  

9.  TIME:  9:00   CASE#: MSC18-01267 
CASE NAME: AHMADI VS. CLAIM JUMPERS 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY CLAIM JUMPER ACQUISITION COMPANY LLC 
* TENTATIVE RULING: * 
 
The Motion of Defendants is granted pursuant to CCP 2030.290 and 2031.300.  The time for 
Plaintiffs to respond to discovery has passed and no responses, objections, etc. have been 
made.  Therefore, each Plaintiff shall fully respond to the special and form interrogatories and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/30/19 

 
 

- 8 - 

the requests for production served on him/her, without objection, no later than November 15, 
2019.  Further, Plaintiffs shall pay to Defendants reasonable attorneys’ fees and costs incurred 
in connection with pursuing this Motion.  Defendants’ attorney shall submit an itemized fee/cost 
declaration from which the Court will determine the amount to be awarded pursuant to the 
Discovery Act. 

 

 

10.  TIME:  9:00   CASE#: MSC18-02555 
CASE NAME: GANNON VS. ODELL 
HEARING ON MOTION TO SEVER CROSS-COMPLAINT CAUSE OF ACTION SIX 
FILED BY DANIEL JOHN GANNON, et al. 
* TENTATIVE RULING: * 
 
Unopposed – Motion granted. 

 

  

11.  TIME:  9:00   CASE#: MSC18-02566 
CASE NAME: ZUNIGA LAW FIRM, PLLC  VS.  R.W. LYNCH CO., INC. 
HEARING ON MOTION FOR ISSUANCE OF OSC FOR CIVIL CONTEMPT 
FILED BY ZUNIGA LAW FIRM, PLLC, 
* TENTATIVE RULING: * 
 
Unopposed.  OSC re Civil Contempt set for arraignment and plea on 11/21/19, at 8:30 a.m., 
in Department 21. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00347 
CASE NAME: RILEY VS. NEMIROFSKY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRANK NEMIROFSKY, et al. 
* TENTATIVE RULING: * 

Hearing is continued to November 20, 2019 at 9:00 a.m. by stipulation of the parties. 

  

13.  TIME:  9:00   CASE#: MSC19-00605 
CASE NAME: IBRAHIM VS. PASTIME FOODS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY MOHAMED A. IBRAHIM 
* TENTATIVE RULING: * 
 
NOTE:  This matter was previously set on 10/16/19 and continued to this date (10/30/19, 
9:00 AM, Department 21) on the representation by Plaintiff’s counsel that the parties were 
intending to enter into a stipulation. 
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The following was/is the Court’s tentative ruling, unless a stipulation has been reached 
by the parties. 
 
Plaintiff Mohamed A. Ibrahim, as Trustee of the Mohamed A. Ibrahim 2015 Trust (“Plaintiff” or 
“Ibrahim”) filed a complaint for breach of contract against Defendant Pastime Foods, LLC, 
an Arizona limited liability company (“Defendant” or “Pastime Foods”). 
  
Plaintiff seeks an order for a writ of attachment against Defendant in the amount of $345,303.40, 
but does not identify any specific bank accounts or real property. 

This motion was previously on for hearing on October 9, 2019. The Court agreed to accept letter 
briefs on the issue of whether the Court has the authority to attach assets outside of California. 

For the following reasons, the application is denied. 

Factual Background 

Defendant executed a Note Payable in Plaintiff’s favor in the amount of $300,000. Complaint 
at ¶ 16. The Note provided for an interest and principal payment schedule and required 
late charges for each installment that remained unpaid more than 15 days after the due date. 
Id. at ¶¶ 18, 19. Plaintiff alleges that Defendant has failed to make any payments on the Note. 
Id. at ¶ 24. 

Analysis 

The procedures and grounds for obtaining orders permitting prejudgment writs of attachment 
are governed by California Code of Civil Procedure §§ 481.010-493.050. 

Under California law, a court may issue an attachment “only in an action on a claim or claims for 
money, each of which is based upon a contract, express or implied, where the total amount of 
the claim or claims is a fixed or readily ascertainable amount not less than five hundred dollars 
($500) . . . .” Cal. Civ. Proc. Code § 483.010. In issuing a writ of attachment, the court must 
make the following findings: 

(1) The claim upon which the attachment is based is one upon which an 
attachment may be issued. 

(2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 

(3) The attachment is not sought for purposes other than the recovery on the 
claim upon which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

Id. § 484.090(a). 

“If a writ of attachment is issued, the court may also issue an order directing the defendant to 
transfer to the levying officer either or both of the following: [¶] (1) Possession of the property to 
be attached if the property is sought to be attached by taking it into custody. [¶] (2) Possession 
of documentary evidence of title to property of or a debt owed to the defendant that is sought to 
be attached. An order pursuant to this paragraph may be served when the property or debt is 
levied upon or thereafter.” Id. § 482.080(a). “The Attachment Law statutes are subject to strict 
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construction, and where a court is required to exercise its jurisdiction in a particular manner or 
subject to certain limitations, an act beyond those limits is in excess of its jurisdiction and void.” 
Epstein v. Abrams (1997) 57 Cal.App.4th 1159, 1168. 

Under California law, when property under a writ of attachment is levied upon, an attachment 
lien on the property is created. Cal. Code Civ. Proc. § 488.500. “‘Levying officer’ means the 
sheriff or marshal who is directed to execute a writ or order . . . .” Id. §§ 481.140. “A writ of 
attachment shall be directed to a levying officer in the county in which the property of the 
defendant described in the writ may be located and to any registered process server.” Cal. Civ. 
Code § 488.020(a). As such, a California court’s jurisdiction to compel a levying officer to levy a 
writ of attachment is generally limited to property located within California. Pac. Decision 
Sciences Corp. v. Superior Court (2004) 121 Cal. App. 4th 1100, 1107 (“[A] California court 
lacks jurisdiction to command a sheriff, marshal, or constable in Florida or New Jersey to levy a 
California writ of attachment on a New Jersey company or a Florida bank.”). 

Plaintiff seeks to distinguish Pacific Decision Sciences on the grounds that it addressed “a 
turnover order issued, not an application for a prejudgment right to attach order.” Supp. Brief at 
4:1. However, the Court notes that Pacific Decision Sciences was still decided under the 
Attachment Law, Code Civ. Proc. § 481.010 et. seq. The court specifically held that “without a 
writ of attachment being issued to a levying officer who can levy the writ, the court lacks 
authority under section 482.080 to issue a turnover order in aid of the writ.” Pac. Decision 
Sciences Corp., supra, 121 Cal.App.4th at 1108. 

“The type of property sought to be attached determines its location.” Pac. Decision Sciences, 
121 Cal. App. 4th at 1107. In this case, the property at issue is intangible, as it consists of the 
monies that Defendant allegedly owes to Plaintiff. In that instance, the location of the debtor or 
obligor, i.e., Pastime Foods, “is considered the location of the intangible property [P]laintiff seeks 
to reach.” Id. Since Pastime Foods is located in Maricopa County, Arizona, the attachment order 
must be directed to the Sheriff or Marshal in that county. Id. However, the Court lacks authority 
to attach property located in another state. Id. at 1108 (“But, of course, a California court lacks 
jurisdiction to command a sheriff, marshal, or constable in Florida or New Jersey to levy a 
California writ of attachment on a New Jersey company or a Florida bank.”)  

Counsel for Plaintiff argued at the hearing that because Wells Fargo has corporate 
headquarters in California, the Court should be able to reach its deposit account. This argument 
would appear to be moot in light of Tim Riedel’s declaration that while “[a]t the time Plaintiff 
loaned funds to Pastime in 2017, Pastime had a Wells Fargo Business Choice Checking 
account. However, Pastime closed this account in early 2018.” Riedel Decl. at ¶ 2. This 
argument is also inconsistent with the reasoning from Pac. Decision Sciences Corp., supra, 121 
Cal.App.4th at 1108 that the obligor or debtor’s location is considered the location of the 
intangible property plaintiff seeks to reach. Pac. Decision Sciences Corp., supra, 121 
Cal.App.4th at 1108. Here that location is indisputably Maricopa County, Arizona. 

The application is denied. 
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14.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS. CONTRA COSTA REGIONAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA REGIONAL MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
The hearing on this matter is taken off calendar in light of the Petition for a Writ of Mandamus 
that the County filed with the Court of Appeal on October 1, 2019.  This matter is set for a Case 
Management Conference on December 10, 2019 to set a new date for the hearing. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS. CONTRA COSTA REGIONAL 
HEARING ON MOTION TO STRIKE MEMORANDUM OF POINTS AND AUTHORITIES 
FILED BY CONTRA COSTA REGIONAL MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
See line 14. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01185 
CASE NAME: LEAKS VS. GRANCARE, LLC 
HEARING ON MOTION TO STAY ACTION 
FILED BY GRANCARE, LLC, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to stay this action is denied, for the reasons stated in the Court’s 
ruling on defendants’ companion petition to compel arbitration.  For future reference, defendants 
are advised that there is no need for two separate law and motion proceedings; a stay can be 
requested as ancillary relief in a motion or petition to compel. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01185 
CASE NAME: LEAKS VS. GRANCARE, LLC 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY CREEKSIDE OPERATING COMPANY, LP 
* TENTATIVE RULING: * 
 
 Defendants’ petition to compel arbitration is denied.  The basis for this ruling is 

as follows. 

 A. A Question For The Trial Court. 

 In their reply memorandum, defendants argue that the question of whether plaintiff 

and defendants entered into an arbitration agreement should be decided by the arbitrator.  
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This argument lacks merit: the issue of whether the parties entered into an arbitration 

agreement is an issue that the trial court must always decide.  (9 USCS § 4 [if there is a dispute 

over the existence of an arbitration agreement “the court shall proceed summarily to the trial 

thereof”]; Code Civ. Proc., § 1281.2 [the court shall order arbitration “if it determines that an 

agreement to arbitrate the controversy exists”].  See, Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 416 [fraud in the execution must be decided by the trial court]; 

Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 781, 787 [“[t]here is a strong public policy 

favoring contractual arbitration, but that policy does not extend to parties who have not agreed 

to arbitrate”]; Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 841-846 

[arbitration denied based on weakness of evidence that agreement was electronically signed].) 

 B. Discovery. 

 Defendants, in their reply memorandum, request that the hearing on their petition be 

continued so that defendants can take the deposition of Francelle Capers, the person who 

signed the arbitration agreement.  The Court denies this request on two grounds. 

 First, defendants cite no legal authority that the Court is authorized to delay 

the hearing on a petition to compel arbitration for this purpose.  The Court notes that one of 

the reasons people select arbitration in the first place is to avoid the delay and expense of 

onerous discovery.  (See, Coast Plaza Doctors Hospital v. Blue Cross of California (2000) 83 

Cal.App.4th 677, 689-690 [“[l]imited discovery rights are the hallmark of arbitration”].) 

 Second, defendants have not made a showing of good cause for seeking interim 

discovery.  (Cf., Johnson v. Alameda County Medical Center (2012) 205 Cal.App.4th 521, 532 

[conclusory declaration that discovery is necessary was not sufficient to require the continuance 

of a summary judgment hearing].)  Nothing Ms. Capers might testify to in her deposition would 

change the fact that, as discussed below, plaintiff’s power of attorney required the two agents 

designated in that document to act jointly. 

 C. The Merits. 

  C-1. Pertinent Facts. 

The following are the key dates pertinent to the disposition of this petition: 

2000 
 
2-10-00 Plaintiff Velma Leaks signed a power of attorney.  This power of 

attorney had two key features: (1) it would come into effect 
only when plaintiff became incapacitated, as could be evidenced 
by a declaration of incapacity, and; (2) it required the two named 
agents to exercise the power of attorney “jointly.”  
(Defendants’ Exh. 3.) 

 
2018 
 
3-20-18 One of plaintiff’s two agents signed an arbitration agreement on 
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plaintiff’s behalf.  (Defendants’ Exh. 2.) 
 
4-27-18 One of plaintiff’s two agents signed a declaration of incapacity.  

(Defendants’ Exh. 3, last page.) 
 

In plaintiff’s opposition memorandum, plaintiff argues that the arbitration agreement is invalid 

because (1) the agreement was signed before there was a declaration of incapacity, and; 

(2) only one agent signed the agreement.  The Court finds that the first argument lacks merit, 

but that the second argument is correct and dispositive. 

  C-2. The Declaration of Incapacity. 

 The power of attorney provides in pertinent part as follows: “This power of attorney shall 

become effective upon the incapacity of the principal.”  The document does not provide that it 

becomes effective when a declaration of incapacity is signed. 

 In the case at bar, plaintiff does not dispute that she was incapacitated as of March 20, 

2018, the date on which the arbitration agreement was signed.  In the “Authorization For 

Disclosure of Medical Information” signed on that same date, Francelle Capers stated that she 

was authorized to sign for plaintiff because “my mother is unable to.”  (Defendants’ Exh. 1, p. 2.)  

A reasonable inference of incapacity also arises from the very fact that Ms. Capers signed the 

arbitration agreement; if plaintiff had been of sound mind on March 20, 2018, presumably she 

would have signed the agreement herself. 

 Accordingly, the power of attorney was effective when Ms. Capers signed the arbitration 

agreement.  The declaration of incapacity would potentially insulate defendants from liability 

should plaintiff ever contest that she actually had been incapacitated, but such a declaration 

was not necessary to the effectiveness of the power of attorney. 

  C-3. Signature By One Agent. 

 The power of attorney unambiguously and prominently provides as follows: 

I … do hereby appoint my children, FRANCELLE CAPERS and 
JACQUELYN YVONNE ADAMS, to serve jointly as my agents (attorneys-in-fact).  
[Emphasis added.]  … 
 
 If I have designated more than one agent, the agents are to act jointly.  
 
 IF YOU APPOINTED MORE THAN ONE AGENT AND YOU WANT 
EACH AGENT TO BE ABLE TO ACT ALONE WITHOUT THE OTHER AGENT 
JOINING, WRITE THE WORD “SEPARATELY” IN THE BLANK SPACE ABOVE.  
IF YOU DO NOT INSERT ANY WORD IN THE BLANK SPACE, OR IF YOU 
INSERT THE WORD “JOINTLY”, THEN ALL OF YOUR AGENTS MUST ACT 
OR SIGN TOGETHER.  [Emphasis added.] 
 

Despite this language, only Ms. Capers, and not Ms. Adams, signed the arbitration agreement.  
Ms. Capers simply did not have authority to sign in this unilateral capacity, and accordingly, the 
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arbitration agreement is invalid.  The Court notes that defendants dodged this dispositive issue 
in their reply memorandum; they do not articulate a reason why it was acceptable for 
Ms. Capers to sign the arbitration agreement unilaterally. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01315 
CASE NAME: KAPU VS. CSE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CSE SAFEGUARD INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

Defendant CSE Safeguard Insurance Company’s demurrer is overruled.  Defendant 
shall serve and file its Answer to the Complaint on or before November 13, 2019. 

 
 Defendant’s Motion to Strike is granted with leave to amend on or before November 29, 

2019.  However, the court suggests that plaintiff might be better advised to file a motion for 
leave to amend after it has taken the deposition of the claims adjuster and conducted other 
discovery and better knows what it can actually prove regarding oppression, fraud, or malice. 

  
Background 
 
This is an insurance bad faith case.  The complaint alleges that plaintiff, Kapu Properties 

LLC, owns a residential real property located at 648 Fourth Street in Richmond, California (the 
“Property”).  Kapu leased the Property to a tenant.   

 
On December 7, 2018 the house on the Property suffered sudden and massive damage 

when the living area fell off its foundation.  As a result, the City of Richmond red-tagged the 
building and the tenant was forced to vacate it.  The house is currently uninhabitable. 

 
Plaintiff had a Landlord Insurance Policy issued by defendant, CSE Safeguard.  

The policy provided coverage for direct physical loss to the property.  Plaintiff made a claim on 
the policy.  Defendant denied the claim, citing preexisting dry rot and termite damage.   
 

Subsequently, defendant denied the claim again, this time stating that long-term 
moisture-related deterioration of the cripple framing members and inadequate maintenance is 
what caused the house to fall off its foundation.  (¶ 12.)  

 
The Complaint alleges that under the “deterioration” exclusion in the Policy there is an 

exception that says “any ensuing loss not excluded is covered.”  Plaintiff claims that wind is not 
an excluded peril and that the displacement event that occurred in the incident was a covered 
“ensuring loss.”  (¶ 15, 16.)  Defendant still refused to pay even though the report of the experts 
it had retained said the prior condition of the property “compromised the . . . ability of the cripple 
wall to support floor, wall, roof and live loads . . . from wind.”  (¶ 13.)  In addition, the report of 
defendant’s expert said “wind . . . could have exacerbated displacement of the structure,” and it 
attached wind records that showed a week of sustained winds acting on the building at the time 
of the incident.  (¶ 13, 14.) 
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Plaintiff now sues for breach of contract and breach of the covenant of good faith 

and fair dealing.  Defendant demurs, arguing the complaint fails to state a cause of action 
(CCP § 430.10 (e), is fatally uncertain (CCP § 430.10 (f)), and fails to state whether the contract 
is oral, written, or implied by conduct.  (CCP § 430.10 (g).) 
 
 Discussion 
 
 First Cause of Action, Breach of Contract 
 
 The demurrer to the first cause of action are overruled.   
 
 Defendant argues the demurrer should be sustained because plaintiff has not attached a 
copy of the insurance contract, adequately alleged its legal effect, or stated how defendant 
breached it.  
 
 A plaintiff alleging a cause of action for breach of contract must either attach the 
contract, quote its key provisions verbatim, or allege its legal effect, alleging the substance of its 
relevant terms.  (McKell v. Washington Mutual, Inc. (2009) 142 Cal.App.4th 1457, 1489.)   
 
 An insurance contract is a large document.  Parties suing for its breach do not always 
attach the entire policy.  They often quote its terms or allege its legal effect.  That is what plaintiff 
has done here. 
 
 The Complaint alleges that defendant issued an insurance policy, No. CAF 1209255, 
that “insured for direct physical loss to [the] property . . .”  (¶ 6.)  It alleges that this is an all risk 
policy, that wind is a covered peril, and that the house fell off its foundation because of the force 
of the wind on an already weakened structure.   (¶ 11, 14.) Such an “ensuing loss” is an 
exception to any applicable exclusions, including the ones for deterioration and inadequate 
maintenance.  (¶ 10, 15.)  Plaintiff quotes the “ensuing loss” language.  Given that plaintiff has 
quoted the coverage language and the exclusion-exception language, the court sees no reason 
to compel plaintiff also to quote verbatim each exclusion that defendant cited in its denial letters, 
many of which are inapplicable.  If the contract does not say what plaintiff alleges it says, that is 
a matter for an evidentiary, not a pleading, motion because there is no absolute requirement 
that plaintiff attach the contract. 
 
 Plaintiff has also adequately alleged how defendant breached the contract – by its failure 
to pay a covered claim.  (¶ 21.)   
 
 Thus, the demurrer under CCP § 430.10 (e) is overruled.  Plaintiff has stated a cause of 
action for breach of contract. 
 
 The demurrer for uncertainty (CCP § 430.10 (f)) is also overruled.  The allegations of the 
complaint are “sufficiently clear to apprise the defendant of the issues which he is to meet.”  
(Gressley v. Williams (1961) 193 Cal.App.2d 636, 643-644.) 
 
 Finally, the court overrules the demurrer under CCP § 430.10 (g).  Plaintiff should have 
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been more specific in stating whether the complaint is oral, written, or implied by conduct.  
However, on a demurrer, the court considers not just all material facts pleaded, but also those 
that may be implied or inferred from those expressly alleged.  (Montclair Parkowners Assn. v. 
City of Montclair (1999) 76 Cal.App.4th 784, 790.)  Plaintiff’s reference to a specific policy 
number and its statement in the Opposition regarding the type of contract involved are sufficient 
to make clear, absent any amendment to the complaint, that plaintiff alleges the contract is 
solely written.  (See Opp. at 4:26-5:1.)   
 
 Second Cause of Action, Bad Faith 
 
 The demurrer to this cause of action is also overruled.   
 
 Defendant argues this count fails to state a cause of action because plaintiff has failed to 
“specifically allege facts showing that [defendant’s] reason for withholding benefits was 
unreasonable and without proper cause.”  (Opening Brief at 5:12-14.)  However, the case that 
defendant cites for this proposition, Love v. Fire Ins. Exch. (1990) 221 Cal.App.3d 1136, 1151 is 
a summary judgment, not a pleading, case.  It does not hold or state that a claim for insurance 
bad faith must be alleged specifically.  The word “specifically” does not appear in the case at all. 
 
 Plaintiff has alleged the ultimate facts in “ordinary and concise language.”  (CCP §425.10 
(a)(1).)  Plaintiff alleges that defendant misrepresented policy provisions and coverages to avoid 
payment of the claim, engaged in unreasonable and improper claims handling, and adopted 
unreasonable interpretations of the Policy.  (¶ 25.)  Defendant cites no authority holding that is 
insufficient for pleading purposes. 
 
 Motion to Strike 
 
 Defendant moves to strike the punitive damages allegations from the complaint.  
Punitive damages are recoverable in claims for insurance bad faith.  (See Egan v. Mut. of 
Omaha Ins. Co. (1979) 24 Cal.3d 809, 820-821.)  However, they are not recoverable in every 
case.  For instance, mere erroneous denial of a claim would not support tort liability against an 
insurance company at all, let alone punitive damages.  (See Graciano v. Mercury General Corp. 
(2014) 231 Cal.App.4th 414, 425.  As stated in Silberg v. Cal. Life Ins. Co. (1974) 11 Cal.3d 
452, 462-463, “It does not follow that because plaintiff is entitled to compensatory damages [for 
insurance bad faith] . . . he is also entitled to exemplary damages. In order to justify an award of 
exemplary damages, the defendant must be guilty of oppression, fraud or malice.” 
 
 As defined in Civil Code section 3294, both malice and oppression require proof of 
conduct that is intended to injure or is despicable and in conscious disregard of the plaintiff’s 
rights.  (CC § 3294 (c)(1), (2).) 
 
 Here, the Complaint admits there was preexisting damage and that, on its face, one or 
more exclusions could apply, but alleges the “ensuing loss” exception to that exclusion applied.  
However, it does not allege that defendant clearly knew this.  It also does not allege that an 
insurance company’s duty to pay under circumstances like those here was clearly established 
and known to defendant.   
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Further, it is not as though the report of defendant’s expert said that the house was 
displaced off its foundation only because of the sustained winds the week before or that those 
winds definitely made the displacement worse, only that they could have made it worse.  

 
Finally, while the conclusory allegations of paragraph 25 are supported in part by earlier, 

more detailed, allegations, it would be better if the exact misrepresentations of the policy 
provisions and coverages, the specific unreasonable policy interpretations, and the specific 
unreasonable claims investigation and handling were at least re-summarized here, so it would 
be apparent which of the prior detailed factual allegations plaintiff claims are sufficient to support 
a request for punitive damages. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01315 
CASE NAME: KAPU VS. CSE 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGE ALLEGATIONS 
FILED BY CSE SAFEGUARD INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Please see Line 18. 

 

  

20.  TIME:  9:00   CASE#: MSL19-02514 
CASE NAME: PRICE VS. TORRU 
HEARING ON MOTION TO RECLASSIFY CASE TO UNLIMITED JURISDICTION 
FILED BY PAMELA Y. PRICE 
* TENTATIVE RULING: * 
 
Unopposed.  Motion granted. 

 

 

 


